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laws that already deny foreign tax
credits for taxes paid to North Korea
and Syria. American companies that
continue to do business in Russia
should not receive U.S. tax benefits
that offset taxes paid to Putin’s re-
gime.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Virginia.

NOMINATION OF KETANJI BROWN JACKSON

Mr. KAINE. Mr. President, I proudly
rise to speak about the nomination of
Judge Ketanji Brown Jackson to be an
Associate Justice of the U.S. Supreme
Court.

When I began law school in the fall of
1979, the only woman Justice at the Su-
preme Court was a white marble statue
on the steps. There were no women
members of the Court. There had never
been women members of the Court.

The motto engraved over the Court’s
entrance, ‘‘Equal Justice Under Law,”
sounded great, but it also rang hollow
for the more than half of the U.S. popu-
lation that had never seen themselves
represented on the U.S. Supreme
Court.

And it was more than just the ab-
sence of women on the Court. In 1868,
the 14th Amendment to the Constitu-
tion was adopted in core memorable
phrase guaranteeing to all persons the
equal protection of the law. But the
Court, for more than 100 years, refused
to extend equal protection to women.

In one of the first cases testing the
meaning of the phrase ‘‘equal protec-
tion of the law to all persons,” the Su-
preme Court considered an Illinois
State law restricting the practice of
law to men only. A dynamic, young,
feminist activist, Myra Bradwell,
passed the Illinois bar exam and ap-
plied for a law license to practice law
in Illinois. She was turned down be-
cause she was a woman. She appealed
her case to the Illinois Supreme Court,
and they turned her down because she
was a woman. And then she came to
the U.S. Supreme Court and said: We
have just changed the Constitution to
guarantee equal protection of the law
to all persons, surely, you cannot turn
me down in my quest to practice law
after I have passed the Illinois bar
exam.

The Supreme Court of the United
States, in 1873, by a vote of 8 to 1, ruled
that she was not entitled to an equal
right to practice the profession of her
choosing.

Let me read you a key part of the de-
cision in that case:

The paramount destiny and mission of
women are to fulfill the noble and benign of-
fice of wife and mother. This is the law of
the Creator.

So a wife and mother can’t be a law-
yer? So every woman must be a wife
and mother? That is what the Supreme
Court determined in analyzing the sim-
ple phrase ‘‘all persons are entitled to
equal protection of the law.”

Here is a great trivia question: When
did the Supreme Court finally decide
that equal protection of the law ap-
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plied to women? 1971. It took 103 years
after the 14th Amendment was adopted
for the Supreme Court to say: Wait a
minute, equal protection of the law to
all persons, that means women.

In the case of Reed v. Reed, the Court
ruled that a State statute providing
that males must be preferred to fe-
males in the administration of es-
tates—it was an estate administration
case—the Court ruled, wait a minute,
that violates women’s rights to equal
protection. Who was the lawyer in that
case? A dynamic, young civil rights
lawyer with the ACLU named Ruth
Bader Ginsburg.

So within my career as a civil rights
attorney, from when I started law
school in 1979 to today—43 years later—
I have seen great change in the law’s
treatment of women and in their rep-
resentation on the U.S. Supreme Court.

The nomination of Judge Ketanji
Brown Jackson will make history. She
will be the first African-American
woman on the Court. And she will
move a Court that had never had a
woman member when I started law
school to a Court where four of the
nine members are women.

What powerful evidence of the capac-
ity we have as a nation to come closer
and closer to the equality ideal that
was articulated as our moral North
Star in the opening phrase of the Dec-
laration of Independence drafted by a
Virginian in 1776.

So I celebrate the history-making na-
ture of this appointment, but it is not
the reason for my support.

I support Judge Jackson’s nomina-
tion because of her stellar academic
credentials, her prestigious judicial
clerkships, her dedicated service as an
attorney and member of the U.S. Sen-
tencing Commission, her well-re-
spected tenure as a Federal trial and
appellate judge, and the multiple attes-
tations that she has received attrib-
uting to her fairness and to her char-
acter.

In particular—in particular—I think
that her successful confirmation as a
Justice will add two critical skill sets
to this nine-member collegial body:
first, that she is a public defender; and,
second, that she has been a trial judge.

That she was a public defender—so
much of the Court’s docket deals with
issues that are at the heart of the
American criminal justice system.
There are currently members of the
Court—Justice Sotomayor, Justice
Alito—who had experience as prosecu-
tors in both the State and Federal
courts before they began their service
in the judicial branch. That experience
as prosecutor is really important expe-
rience, and it is an important expertise
to have on the Supreme Court.

But a Justice Ketanji Brown Jackson
will be the first public defender ever to
sit on the Court. And for a Court of
nine to share perspectives and grapple
with resolution of questions involving
the criminal justice system, for that
Court only to have people who pros-
ecuted cases and not have people who
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have defended, in particular, the most
indigent criminal defendants—it is a
Court that doesn’t have the balanced
360-degree perspective that we would
want in these important matters. So
the fact that she served honorably as a
Federal public defender, in my view, is
a strong trait for her, but it is even a
better trait if you think about what we
would need in a nine-member Supreme
Court.

Second, she has been a trial judge, a
Federal district court judge in the dis-
trict court for the District of Colum-
bia. And that is really, really impor-
tant. There is only one other member
of the Court now who was a trial judge,
and that is Justice Sotomayor. Some
of the members of the Court, as far as
I know—I can find no evidence—not
only were they not trial judges, some
of them I am not sure ever tried cases.

What does it mean to have a trial
judge on the Court? Well, again, think
about the docket of the Supreme
Court. So much of the docket of the
Supreme Court is ruling on questions
and controversies, whose ultimate goal
is to make the Nation’s trials—civil
and criminal trials—more fair: admis-
sibility of evidence, sentencing stand-
ards, definitions of police misconduct
that could either gain or shed sov-
ereignty immunity in a trial going on
in a trial court, how to impanel jurors,
how to instruct jurors, when to strike
a juror if there is evidence that the
juror may have a bias or prejudice.
These are all cases that come before
the Supreme Court all the time. And
these kinds of cases, it is particularly
important to have a Court that is well-
represented by people who have actu-
ally been in the courtroom and done it.

What trial judges have to do is they
have to figure out how to instruct and
impanel jurors and deal with the juror
who may have a bias question. They
have to rule on evidentiary objections
in a split second; dispose of discovery
disputes; rule on dispositive motions
like motions to dismiss or summary
judgment motions; in bench trials, ac-
tually render judgments, which usually
involves credibility determinations
among competing witnesses.

The judges in the Federal system are
those with the power of sentencing, the
most difficult power of all. If you have
not been a trial lawyer or a trial judge,
you might underestimate how difficult
and challenging each of those tasks
are. But if you have had the experience
of being a trial lawyer or trial judge,
you understand how important they
are.

I asked Judge Jackson as I inter-
viewed her, tell me how you think that
being a trial judge might help you on
the Court. She said, so much of our
opinions are essentially instructions to
State and Federal trial courts, here is
how to conduct a fair trial. I think my
experience will enable me to write
opinions that are more workable; that
are more understandable; that are
more practical; that are more likely to
lead to a result that is fair to the par-
ties, but also one that will increase the
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respect for the decision making in
courts themselves.

When I was Governor of Virginia, I
did not have the power to put judges on
the bench, except in rare instances. In
the Virginia State system, I wouldn’t
even nominate judges. The legislature
would choose the judges, and the Gov-
ernor had no role, except—except—
when the legislature would deadlock. If
the house and senate couldn’t agree on
filling a position, then the Governor
got to put in a judge or a justice until
the legislature came back next year,
and then they would have to vote on
whether to ratify what the Governor
had done.

Three times, when I was Governor,
my two Republican houses deadlocked
on an appellate judge: one on the court
of appeals and two on the Virginia Su-
preme Court. So I had this oppor-
tunity. As somebody who practiced
civil rights law for 17 years, as some-
body who was married to a juvenile
court judge, I had the opportunity to
consider and then nominate people to
be appellate judges.

I decided pretty quickly, as I ana-
lyzed who should be appellate judges—
and I followed this rule in all three of
my opportunities—that I would ap-
point a great trial judge. In each of the
three instances, I appointed a great
trial judge because I knew that that
great trial judge would be able to sit on
an appellate court and render rulings
that weren’t sort of philosopher, king-
or-queen rulings that might sound good
in a law review article or in a panel
discussion, but they could render rul-
ings that would be instantaneously un-
derstood in courtrooms all across the
Commonwealth and be able to be im-
plemented by the other trial judges,
who were doing their best every day to
conduct fair trials.

So that is why I think the second fac-
tor that Judge Brown Jackson was a
district court judge handling trials,
multiple trials and motions every day,
will put her in such good company as
she joins Justice Sotomayor as the
only other member with that experi-
ence.

I will conclude and just say a Justice
Ketanji Brown Jackson will add depth
and perspective to a Court that needs
it. As we near the 150th anniversary of
Myra Bradwell’s quixotic case, the con-
firmation of Justice Ketanji Brown
Jackson will make the statue of justice
and the engraved phrase ‘“‘Equal Jus-
tice Under Law’ more accurate reflec-
tions of our Nation’s highest Court.

With that, Mr. President, I yield the
floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from South Dakota.

Mr. THUNE. Mr. President, I ask
unanimous consent that the following
Senators be permitted to speak prior to
the scheduled vote: myself for up to 15
minutes, Senator CRUz for up to 25
minutes, and Senator STABENOW for up
to 10 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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TITLE 42 AND THE BORDER

Mr. THUNE. Mr. President, we are
moving from disaster to catastrophe at
our southern border. Last week, the
Biden administration announced that
title 42 COVID-19 restrictions, which
had provided for the immediate depor-
tation of those who crossed the border
illegally, will end in May.

Now, it is ironic that just as the ad-
ministration presses for more COVID
funding, it is apparently declaring
COVID is over at the border. Now, I
just want everybody to think about the
inherent contradiction in what is being
said here. By ending title 42, the ad-
ministration says, for all intents and
purposes, the pandemic is over; it is
over at the border. But, today, it was
announced that the student loan pro-
gram—repayments on student loans—
would be extended until the month of
August. Why? Presumably because of
the pandemic.

There is still a policy in place, Mr.
President, if you can believe this—yes-
terday, I had the chance to question, at
the Senate Finance Committee, Sec-
retary Becerra of the Health and
Human Services Department about a
policy that is in place right now that
has not yet been repealed that requires
children under 5 in Head Start facili-
ties to wear masks—masks not just
when they are in the classroom but
when they are outside on the play-
ground—children under 5, to wear
masks.

Now, who says that is a bad idea?
Well, for one, the World Health Organi-
zation. The World Health Organization
isn’t exactly a conservative-leaning in-
stitution. The World Health Organiza-
tion says that it is not necessary for
children under 5 to wear a mask be-
cause there is no discernible health or
safety benefit derived from that.

So that policy is still in place. Kids
under the age of 5 at Head Start facili-
ties still have to wear masks, not just
inside but when they are outside.

Now student loans, again, have been
deferred. You don’t have to repay your
student loans at least until August. It
has been extended again.

These policies reflect a belief on be-
half of the administration that we are
evidently still in a pandemic that re-
quires these policies to stay in place.

So the student loan deferral request
has been made or is going to happen.
They are just going to do it. So they
are doing that by fiat. And this rule
that requires children under 5 to wear
masks suggests we are still very con-
cerned about the pandemic and about
the spread of COVID-19. Yet, Mr. Presi-
dent, title 42 is going to be lifted at the
border, which is a pandemic measure.
It was put in place as a result of the
pandemic and has enabled our officials
at the border, Customs and Border Pro-
tection, to be able to at least some-
what manage the flow of illegals com-
ing across the border. Think about
that. Think about the inherent con-
tradiction, the messages that you are
sending—in addition, I would add, to
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the $10 billion, which was originally $15
billion, that is being requested by the
administration to deal with COVID.

So you are asking for more funding.
You are requiring kids to wear masks.
You are extending the deferral on stu-
dent loan repayments. Yet you are lift-
ing title 42 restrictions.

Let me tell you what that means.
Once title 42 restrictions are officially
lifted, the flood of illegal immigration
across our southern border is expected
to become a tsunami. The Department
of Homeland Security expects as many
as 18,000 per day to attempt to cross
our southern border after the policy is
lifted—18,000 per day. That adds up to
more than half a million migrants per
month.

To put those numbers in perspective,
in fiscal year 2021, Border Patrol en-
countered more than 1.7 million indi-
viduals attempting to cross our south-
ern border. That was the highest num-
ber ever recorded in a single year. Now
we are talking about a rate of migra-
tion that would lead to our hitting that
1-year record in just over 3 months.

Title 42 restrictions were never in-
tended to be a permanent border solu-
tion, and lifting them would not be a
problem if the President had some
meaningful plan in place for dealing
with the border crisis that has been
going on since he took office, but he
doesn’t—again, evidenced by the fact
that the President has no interest in
visiting the border, nor has his border
czar, the Vice President of the United
States. Neither has been to the border.

Lifting title 42 without a plan to curb
illegal immigration is nothing more
than an invitation for our current cri-
sis to get exponentially worse, which is
exactly, exactly what the Department
of Homeland Security expects is going
to happen.

Now, you don’t have to take my word
for it on these problems with the ad-
ministration’s decision. Here is what
one Democratic Senator had to say
about the administration’s title 42 de-
cision:

This is a wrong decision. It’s unacceptable
to end Title 42 without a plan and coordina-
tion in place to ensure a secure, orderly, and
humane process at the border.

This is a wrong decision. It’s unacceptable
to end Title 42 without a plan and coordina-
tion in place to ensure a secure, orderly, and
humane process at the border.

That is from a Democratic Senator.

Another Democratic Senator noted:

I think this is not the right time and we
have not seen a detailed plan from the ad-
ministration. We need assurances that we
have security at the border and that we pro-
tect communities on this side of the border.

Another Democratic Senator.

This is another Democratic Senator,
a third one:

Today’s announcement by the CDC and the
Biden Administration is a frightening deci-
sion. Title 42 has been an essential tool in
combatting the spread of COVID-19 and con-
trolling the influx of migrants at our south-
ern border. We are already facing an unprec-
edented increase in migrants this year, and
that will only get worse if the Administra-
tion ends the Title 42 policy. We are nowhere
near prepared to deal with that influx.
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